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NOTICE:
(*1) 
APPEALS MAY 
UNPUBLISHED 
THE RULES OF THE UNITED STATES COURT OF
APPEALS FOR THIS CIRCUIT.

SUBSEQUENT HISTORY:
Reported in Table Case Fonnat at: 78 F.3d 591, 1996
US. App. LEXIS 10353.

PRIOR HISTORY:
Appeal from the United 
Northern District of California. D.C. No. CV -93-02390-
CWo Claudia Wilkens, District Judge, Presiding.

DISPOSITION:
AFFIRMED.

CASE SUMMARY

PROCEDURAL POSTURE: Appellant 
review of a judgment from the United 
Court for the Northern , which

reversed the bankruptcy court's award of fees to him for
property tax refund work he did for the debtor.

OVERVIEW: The 
because it detennined that the bankruptcy court had

improperly approved the contract on which the award
was based. On appeal, the court afflnned the district
court' s judgment because it agreed that approval of the
contract was improper. The court 
us. es. 3 328 
professional services for the bankrupt estate and that

under extraordinary circumstances, a professional could
win approval nunc pro tunc for services 
estate. without previous court approval. The court found
that because the attorney had not attempted to show such
circumstances, retroactive approval of the contract under
9 328 was , the court held that the
award was improper because the approval of the contract
was improper. Finally, the 
attorney s argument that he had an attorney s charging

lien failed because it was not clear that he was acting as
an attorney under the contract, and he had not shown that
such a lien would entitle him to the amount of the award.

OUTCOME: The court affinned the judgment of the
district court reversing the bankruptcy court's award of
fees to the attorney for property tax refund work, which
the attorney perfonned for the debtor.

LexisNexis(TM) HEAD NOTES - Core Concepts

Bankruptcy Law ;::' Professional 

;::.

Compensation
(HNI) 11 us.es. 3 328 
future professional 

extraordinary circumstances, however, a professional can
win approval nunc pro tunc for services rendered to an
estate without previous court approval.
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OPINION:

MEMORANDUM *

This 
publication and may not be cited to or 
courts of this circuit except as provided by 9th
Cir. R. 36-

(*2)

Beach seeks reinstatement of the bankruptcy court'
June 14, 1991 award of $ 420 004 in fees to Beach for
property tax refund work 
Partnership (GLP). In a September 11 , 1992 order, the

late Judge Vukasin 
detennined that the bankruptcy court had improperly

approved the contract on which the award was based. We
agree with Judge Vukasin that approval of the contract
was improper, and we therefore affinn.

First, two threshold matters. We need not reach the
issue of HUD' s standing because the trustee has standing
to defend against a party who seeks money that would
otherwise go to the bankruptcy estate. Beach' s argument
that the 
demonstrating standing fails because he has not shown
detrimental reliance. Second, Beach may 
Vukasin order under the principles of pragmatic finality
described in In re Frontier Properties, Inc. 979 F.2d
1358, 1362-64 (9th Cir. 1992).

In 1988, GLP 
consultant. Beach was to seek a 
value of Geneva Towers, a low-income housing project
owned by GLP. The parties agreed to a contingency fee
arrangement, (*3) under which Beach would be paid 
large fraction of any tax savings he obtained.

On August 28 , 1990 , GLP filed for Chapter 11.

The s contract

with GLP on February 7 1991 , by which time Beach had
no contract

provided "consultant' s work with respect to any 
property shall end 
Equalization or the 

. Appeal filed ...." The Assessment Appeals Board (AAB)
reached its decision on GLP's appeal of the Geneva
Towers assessment on October 3 , 1990. Any work Beach
perfonned after this date was not required by the contract
itself.

Beach suggests that, despite the language 
above, he remained contractually obligated after October
, 1990 because the contract required that Beach defend

any 
Assessor. Because the Assessor still had the power to
appeal after February 7, 1991 , Beach claims he was still
bound by the contract at that time.

The problem with this argument is that the AAB'
October 3 , 1990 decision was favorable to the Assessor.
Before the meeting, Beach and the Assessor had agreed
that some reduction (*4) in the valuation of the property
was appropriate. The two disputed some issues , however
which they agreed to argue before the AAB. As Beach
himself declares

, "

the Board 
disputed issues in favor of the Assessor." ER 18 at 
(Declaration of Robert S. Beach). Beach never explains
why the Assessor would appeal a decision in which the
Assessor had won on the 
Beach' s claim that he 
after October 3 , 1990 lacks substance.

On , 1991 the bankruptcy 
nonetheless approved Beach' s contract under 11 use 

328. (HNl) This 
future professional 

extraordinary circumstances, however, a professional can
win approval nunc pro tunc for services 
estate without previous court approval. In re THC Fin.
Corp. 837 F.2d 389, 392 (9th Or. 1988). Beach has not
attempted to show 
retroactive approval under 9 328 was improper.

On June 14, 1991 , the bankruptcy court 
Beach $ 420 004 as called for under the contingency fee
arrangement of the 

contract (*5) was improper, so was the award.

Beach' s argument that he has an attorney s charging
lien for the full $ 420 004 contract amount also fails.
First, it is not 
Second, even if Beach has a , he has not
shown that such a lien would entitle him to $ 420 004.
Beach relies on In re Pacific Far East Line, Inc. 654
F.2d 664 (9th Or. 1981). In that Bankruptcy Act case , an
attorney, Alioto, had a 
contract with the debtor. Alioto s contract did not survive
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bankruptcy, but, under the authority of Isrin v. Superior
Court 63 Cat. 2d 153 403 P. 2d 728, 731- , 45 Cal.
Rptr. 320 (Cat. 1965), the court held that Alioto had a
lien "for the reasonable value of his services rendered
prior to the Chapter XI petition. " 654 F.2d at 669
(citations omitted). 
administrative priority for the value of services rendered
after the petition. Id. at 670.

The court also approved a bankruptcy court's earlier
detennination of the amount of Alioto s charging Iien.
The bankruptcy court had used the parties' contingency
fee agreement (which had not survived bankruptcy) as a
guideline" to detennine (*6) this amount. Id. at 670

n.8. Nothing in In re Pacific Far East, however, requires
a court to use a voided contingency fee 
guide" for detennining the reasonable value of services.

On s order, the

bankruptcy court 000 as 
reasonable value of his 

reasonable and just. In re 
more.

CONCLUSION

In sum, bankruptcy court approval of the Beach

contract was improper, and 
court' s award of $ 420 004 to Beach under the tenns of
that contract was also improper. Accordingly, Beach has
no grounds on which to base his claim of entitlement to
such an amount.

AFFIRMED.


